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Interstate Commerce Commission"'0"110--- .™**us

Washington, D. C. • .
DEC 3 11980 -?- 5-^ ™ ,

Gentlemen:
INTERSTME COMMERCE COMMISSION

Enclosed for recordation under the provisions of 49 USC
H303(a) are the original and two counterparts of an Equipment
Lease dated as of December 1, 1980.

A general description of the railroad equipment covered
by the enclosed document is set forth in Schedule A attached to
this letter and made a part hereof.

The names and addresses of the parties are:

Lessor: Seventeenth HFC Leasing Corporation
2700 Sanders Road
Prospect Heights, Illinois 60070

Lessee: Illinois Central Gulf Railroad Company
Two Illinois Center

v 233 North Michigan Avenue
Chicago, Illinois 60601

The undersigned is the Lessor mentioned in the enclosed
document and has knowledge of the matters set forth therein.

Please return the original and one copy of the
Equipment Lease to James Markey, Chapman and Cutler, 111 West
Monroe Street, Chicago, Illinois 60603.

Also enclosed is a check in the amount of $50.00 covering
the required recording fee.

Very truly yours, .

SEVENTEENTH HFC LEASING CORPORATION

LESSOR AS AFORESAID
CD
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SCHEDULE A

DESCRIPTION OP EQUIPMENT

No. of Items Description

3 GP-11 locomotives:
1C 9136
1C 9198
1C 9310

2 GP-26 locomotives:
GMO 502
GMO 514

16 SW-14 locomotives:
1C 1244
1C 1227
1C 412
1C 402
1C 1029A
1C 1029B
1C 450
1C 468
1C 407
1C 409
1C 413
1C 430
ICG 433
1C 434
ICG 437
ICG 438
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OFFICE OF THE SECRETARY

12/31/80

James Markey

& Cutler
ill Wost Monroe Street
Chicago, Illinois 66603

Dear
Sir:

RiiThe enclosed document (s) was'' recor/ded pursuant to the provi-
, • • ./,' / •# •/ / • •• *

sions of Section 11303 of tKe -Interstate Commerce Act, 49 U. S.C.

' °n 12/31/80

recordation number(s).

at

Enclosure (s)

/1#703 $ 12702

'

, and assigned re-

• /; '' \ K•'•i ' ii. \\
S ii ncer e ly j{bur s,

:Xf \
.., ',

/Agatha TJ. Mesri'gen'ovich
Secretary \
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.INTERSTATE COMMERCE COMMISSION

- EQUIPMENT LEASE •

Dated as of December 1, 1980

Between

SEVENTEENTH HFC LEASING CORPORATION

LESSOR

And

ILLINOIS CENTRAL GULF. RAILROAD COMPANY

LESSEE

(21 Rebuilt Locomotives)



EQUIPMENT LEASE

;. THIS EQUIPMENT LEASE dated as of December I, 1980
is between SEVENTEENTH HFC LEASING CORPORATION/ a Delaware
corporation, (the "Lessor"), and ILLINOIS CENTRAL GULF RAIL-
ROAD COMPANY, a Delaware corporation (the "Lessee").

R E C I T A L :

The Lessor and Waterloo Railroad Company, a Delaware
corporation, (the "Seller") have entered into a Hulk Purchase
Agreement dated as of December 1, 1980 (the "Hulk Purchase
Agreement") providing for the sale of 21 used railroad
locomotives (the "Hulks") by the Seller to the Lessor, and
the Lessor and the Lessee have entered into a Reconstruction
Agreement dated as of December 1, 1980 (the "Reconstruction
Agreement") providing for the reconstruction by the Lessee
of the Hulks into rebuilt railroad locomotives (collectively
the "Equipment" and individually an "Item" or "Item of Equip-
ment" ), as more specifically described in Schedule A attached
hereto and mads a part hereof, such reconstruction to be done
in accordance with the specifications (the "Specifications")
referred to in the Reconstruction Agreement. Upon delivery
of each Item of Equipment and the acceptance of. such Item of
Equipment as provided in Section 1.2 hereof, the Lessor
shall lease and let such Item of Equipment to the Lessee,and
the Lessee shall hire such item of Equipment from the Lessor
for the rental and on and subject to the terms and conditions
herein set forth. .

SECTION !_. LEASE AND DELIVERY OF EQUIPMENT.

1.1. Intent to Lease and Hire. Upon delivery of
each Item of Equipment., following the reconstruction thereof
under the Reconstruction Agreement, the Lessee shall lease and
let and the Lessor shall hire to the Lessee such Item of Equipr
ment for the rental and on and subject to the terms and condi-
tions herein set forth.

1.2. Inspection and Acceptance. The Lessor .and
any assignee of the Lessor pursuant to Section 16 hereof
retain certain rights to inspect the Equipment prior to and
during the reconstruction thereof as more fully provided in
the Reconstruction Agreement. Upon completion of recon-—
struction of each item of Equipment, the Lessor will cause



each Item of Equipment to be tendered to the Lessee at the
place of delivery set forth in Schedule A. Upon such
tender, the Lessee will cause an inspector designated and
authorzed by the Lessee to inspect the same, and, if such
item of Equipment is found to be in good order, to accept
delivery of such Item of Equipment and to execute and
deliver to the Lessor a Certificate of Acceptance (the
"Certificate of Acceptance") in the form attached hereto
as Schedule B with respect to such Item of Equipment;
provided, however, that the Lessee shall not accept and
the Lessor shall have no obligation to lease any Item of
Equipment unless the same is delivered on or before the
Outside Delivery Date set forth in Schedule A, and, to the
best of knowledge of the Lessee, meets the Specifcations
applicable thereto.

1.3. Certificate of Acceptance. The Lessee's
execution and delivery of a Certificate of Acceptance
with respect to each Item of Equipment pursuant to Section
1.2 hereof shall conclusively establish that such Item of
Equipment is acceptable to and accepted "by the Lessee
under this Lease, notwithstanding any defect with respect
to design, manufacture, condition or in any other respect,
and shall conclusively establish as between the Lessor and
the Lessee that such Item of Equipment is in good order
and condition and conforms to the Specifications applicable
thereto and to all applicable United States Department of
Transportation and Interstate Commerce Commission require-
ments and specifications, if any, and to all standards
recommended by the Association of American Railroads applic-
able to reconstructed railroad equipment of the character
of the Equipment as of the date of this Lease.

SECTION 2. RENTALS AND PAYMENT DATES.

2.1. Rent for Equipment. The Lessee agrees to
pay the Lessor the following rent for each Item of Equipment!

(a) Interim Rental. For each Item of Equipment,
an amount per day (the-"Interim Rental") equal to:

(i) 0.027800000% of the Hulk Purchase Price
(as defined in the Hulk Purchase Agreement) of
the Hulk which was utilized to rebuild such Item
for the period, if any, from and including the
Hulk Closing Date (as defined in the Hulk.Purchase
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Agreement) to, but not including, July 1, 1981 •
the "Term Lease Commencement Date"); and

(ii) 0.027300000% of the Reconstruction Cost
thereof for the period, if any, from and including
the Equipment Closing Date (as such terms are •
defined in the Reconstruction Agreement) for such
Item to, but not including, the Term Lease Commenc-
ement Date.

(b) Fixed Rental. For each item of Equipment, 60
quarterly installments of fixed rental (the "Fixed
Rental"), payable in arrears, each in an amount equal to
2.21556% of the sum of the Hulk Purchase Price and the
Reconstruction Cost in respect to such Item (the "Total
Cost") thereof.

(c) Additional Rental. In addition to the fore-
going rental, the Lessee agrees to pay to the Lessor as
additional rental (the "Additional Rental") (i) an
amount equal to the excess of (x) the interest which
would have accrued on the aggregate amount expended by
the Lessor, as of the payment date of any such Additional
Rental (the "Expended Amount"), in respect of the pur-
chase of the Hulks and the reconstruction thereof if
such interest were calculated at the Prime Rate (as
hereinafter defined) over (y) the interest which would _
have accrued as of such date, on the Expended Amount if
such interest were calculated at a rate of 10% per annum,
and (ii) any amount required to be paid to the Lessor or
any assignee thereof by the Lessee the payment of which
is not otherwise provided for herein. For purposes of
this paragraph 2.1(c), "Prime Rate" shall mean the lend-
ing rate charged, from time to time, by Continental
Illinois National Bank and Trust Company of Chicago to
its best business borrowers on short term loans.

2.2. Rent Payment Dates. An installment of
accrued and unpaid Interim Rental for each Item of
Equipment shall be due and payable on April 1, 1981,
and on the Term Lease Commencement Date. The first install-
ment of Fixed Rental for each Item of Equipment shall be due
and payabTe*three months following the Term Lease Commence-
ment Date and the balance of said installments shall be
payable at three-month intervals thereafter with the final
such installment payable 15 years following the Term Lease
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Commencement Date. All amounts of accured and unpaid
Additional Rental shall be due and payable on the next
succeeding date on which any installment of Interim Rental
or Fixed Rental is due and payable. If any of the rental
payment dates is not a business day, the rental payment
otherwise payable on such date shall be payable on the
next succeeding business day. For purposes of this Lease,
the term "business day" means calendar days, excluding
Saturdays, Sundays and holidays on which banks in the
State of Illinois are authorized or required to close.

2.3. Adjustment of Rentals. The Lessee and the
Lessor agree that the Fixed Rentals and Interim Rentals
payable hereunder and the Casualty Value percentages set
forth in Schedule C hereto will be adjusted in the event
that (A) any amendment to, or change in, the Internal
Revenue Code of 1954, as amended (the "Code"), the income
tax regulations thereunder or published administrative or
judicial interpretations of the Code or such regulations is
enacted or has an effective date on or prior to January 1,
1982, (B) the aggregate Reconstruction Cost of the Items
of Equipment is more or less than 90% of the aggregate
Total Cost thereof, (C) the Equipment Closing Dates and
the aggregate Reconstruction Cost for the Equipment
settled for on such dates are other than $899,000 on
December 23, 1980, $6,402,825 on February 10, 1981 and
$2,134,275 on March 25, 1981, (D) the average age of
the Hulks when purchased under the Hulk Purchase
Agreement exceeds 18-1/2 years, (E) the amount paid
by the Lessor in respect of the disbursements and
reasonable fees of legal counsel in connection here-
with, and the cost of reproducing the Lease and any
and all other agreements, documents or instruments executed
in connection therewith, exceeds $90,000, or (F) any Item
of Equipment, as accepted hereunder, materially differs
from the Specifications therefor. Any such adjustment
shall .be effective as of the.first Fixed Rental payment
date following the event giving rise to such adjustment,
and shall be made in such manner as will result, in the
Lessor's reasonable judgment, in preserving for the Lessor
the after-tax rate of return and the after-tax cash flow
that would have been realized by the Lessor had such event
not occurred, (i) based on the rates of Federal, state and
local taxes on, or measured by, net income in effect from
time to time, and (ii)'ih all other respects based on the
assumptions and methods of calculation utilized by the
Lessor in originally evaluating the transaction described in
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this Lease and related documents. The Lessor shall furnish
the Lessee prior to the effective date of any such adjust-
ment with a notice setting forth in reasonable detail the
computations and methods used in computing such adjustment.

2.4. Place and Manner of Rent Payment. The pay-
ments to be made~~by the Lessee under this Lease shall be
made as follows:

(a) Each installment of Interim Rental and
Additional Rental (if any, prior to the Term Lease
Commencement Date) shall be paid to the Lessor by
wire transfer to the principal office of the Lessor
at the address thereof provided in Section 21.1
hereof; provided that in the event the Lessor shall
notify the Lessee in writing that the right to
receive payment of such installment shall have been
assigned in accordance with Section 16 hereof, the
Lessee shall make such payment by wire transfer to .--•
the place designated in such notice or as otherwise
designated from time to time in writing by such
assignee?

(b) The portion of any installment of Fixed
Rental resulting from an increase in the amount
thereof, if any, which the Lessee shall be required
to pay to the Lessor pursuant to Section 2.3 hereof
shall be paid in full to the Lessor by wire transfer
to the principal office of the Lessor at the address
provided in Section 21 .-1 hereof;

(c) Each installment of Fixed Rental and
Additional Rental (if any, subsequent to the Term
Lease Commencement Date) shall be paid to the Lessor
by wire transfer to the principal office of the
Lessor at the address thereof provided in Section
21.1 hereof; provided that in the event the Lessor -
shall notify the Lessee in writing that the right to
receive payment of such installment shall have been
assigned in accordance with Section 16 hereof, the
Lessee shall make such payment by wire transfer to
the place designated in such notice or as otherwise
designated from time to time in writing by such
assignee; and provided further that in the event such
notice shall direct the Lessee to divide such install-
ment into not more than two portions, in addition to
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the portion referred to in Section 2.4<b) hereof,
and to pay each portion by wire transfer separately
to not more than two parties, the Lessee agrees to do so;

(d) .The .entire amount of any: payment- of .Casualty
Value pursuant to Section 11 hereof shall be paid to
the Lessor by wire transfer to the principal office of
the Lessor at the address thereof provided in Section 21.1
hereof or in such other manner or to such other address
as may be designated by the Lessor in writing; provided
that in the event the Lessor shall notify the Lessee in
writing that the right to receive payaent of such
Casualty Value shall have been assigned in accordance
with Section 16 hereof, the Lessee shall make such
payment by wire transfer in the manner designated in
such notice or as otherwise designated from time- to
time in writing by such assignee;

(e) The amount of any payment owing to the Lessor
pursuant to Sections 6, 10.2, 11.1 (with respect to
public liability insurance), 20 and 2,1.2 hereof shall
be made directly to the Lessor without regard to the
assignment of this Lease pursuant to Section 16 hereof;

(f) The amount of any interest due in respect of
the late payment of any rentals or other amounts pursuant
to Section 19 hereof shall be paid to the Lessor in the
manner provided for payment of Fixed Rental in paragraph
(c) of this Section 2.4.; and

(g) All payments other than those above specified
shall be made by the Lessee directly to the party to
receive the same unless any such payment has previously
been made by the Lessor or its assignee, in which case
the Lessee shall reimburse the Lessor or its assignee,
as the case may be, directly for such payment.

The Lessee agrees that it will make payments due hereunder by
wire transfer where specified above at the opening of business
of the office of the transferring bank on the due date of such
payment of Federal or otherwise immediately available funds
tc the party to whom such payment is to be made, and where
not so specified, such payment shall be macle by check of the
Lessee drawn on a bank located in the continental United States
and mailed to the party to receive the same at the address
herein provided or at such other address as the Lessee shall
have been previously advised in writing.
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2.5. Net Lease. This Lease is a net lease and the
Lessee's obligation to pay all Interim Rental, Additional Rental
and Fixed Rental and other amounts payable hereunder shall be
absolute and unconditional under any and all circumstances and,
without limiting the generality of the foregoing, the Lessee
shall not be entitled to any abatement of rent or reduction
thereof or setoff against rent, including, but not limited
to, abatements, reductions or setoffs, due to any present or
future claims of the Lessee against the Lessor under this
Lease or otherwise or against any assignee of the Lessor
pursuant to Section 16 hereof; nor, except as otherwise
expressly provided herein, shall this Lease terminate, or
the respective obligations of the Lessor or the Lessee be
otherwise affected, by reason of any defect in or damage to
or loss or destruction of or requisitioning of the Equipment
by condemnation or otherwise, the prohibition of Lessee's
use of the Equipment other than by the Lessor's breach of
the Lessee's right of quiet enjoyment, the interference with
such use by any private person or corporation, the invalidity
or unenforceability or lack of due authorization or other
infirmity of this Lease, or lack of right, power or authority
of the Lessor to enter into this Lease, or for any other
cause whether similar or dissimilar to the foregoing, any
present or future lav/ to the contrary notwithstanding, it
being the intention of the parties hereto that the rents" and
other amounts payable by the Lessee hereunder shall continue
to be payable in all events unless the obligation to pay the
same shall be terminated pursuant to Section 11 hereof, or
until, pursuant to" Section 13 hereof, the Equipment has been
returned to the possession of the Lessor (for all purposes
psf this Lease any item of Equipment shall not be deemed to
have been returned to the Lessor's possession until all of
the Lessee's obligations with respect to the return, trans-
portation and storage thereof have been performed). To the
extent permitted by applicable law, the Lessee hereby waives
any and all rights which it may now have or which at any
time hereafter may be conferred upon it, by statute or other-
wise, to terminate, c'ancel, quit or surrender the lease of
any of the Items of Equipment except in accordance with
the express terms hereof. Each rental or other payment made
by the Lessee hereunder shall be final and the Lessee shall
not seek to recover all or any part of such payment from the
Lessor or any assignee pursuant to Section 16 hereof for any
reason whatsoever.
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SECTION .3. TERM OF THE LEASE.

The term of this Lease as to each item of Equipment
shall begin on the date of the delivery to and acceptance by
the Lessee of such Item of Equipment and, subject to the pro-
visions of Sections 11, 14 and 18 hereof, shall terminate 15
years following the Term Lease Commencement Date provided for
in Section 2.1(a) hereof.

SECTION £. OWNERSHIP AND MARKING OF EQUIPMENT.

4.1. Retention of Title. The Lessor, as between
the Lessor and the Lessee, shall and hereby does retain
full legal title to the Equipment notwithstanding the
delivery thereof to, and possession and use thereof by,
the Lessee.

4.2. Duty to Number and Mark Equipment. The
Lessee shall cause each Item of Equipment to be kept numbered
with its road number as set forth in Schedule A hereto and
shall keep and maintain, plainly, distinctly, permanently
and conspicuously marked by a plate or stencil printed in
contrasting colors upon each side of each Item of Equipment
in letters not less than one inch in height as follows:

"Leased from a Financial Institution
and Subject to a Security Interest
recorded'with the I.C.C."

with appropriate changes thereof and additions thereto as
from time to time may be required by law in order to protect
the title of the Lessor to such Item of Equipment, its
rights under this Lease and the rights of any assignee
under Section 16 hereof. The Lessee will not place any
such Item of Equipment in operation or exercise any control
or dominion over the same until the required legend shall
have been" so marked 'dn both sides thereof .arid, will replace,
promptly any such names and word or words which may be
removed, defaced, obliterated or destroyed. The Lessee
will not change the road number of any Item of Equipment
except with the consent of the Lessor and in accordance
with a statement of new road numbers to be substituted
therefor, which statement previously shall have been
delivered to the Lessor by the Lessee and filed, recorded
or deposited- in all public offices where this Lease shall
have been filed, recorded or deposited.
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4 > 3. Prohibition Against Certain Designations.
Except as above provided, the Lessee will not allow the
name of any person, association or corporation to be placed
on the Equipment as a designation that might be interpreted
as a claim of ownership; provided, however, that the Lessee
may cause the Equipment to be lettered with the names or
initials or other insignia customarily used by the Lessee
or its affiliates on railroad equipment used by i't of the
same or a similar type for convenience of identification
of the right of the Lessee to use the Equipment under this
Lease.

SECTION 5. DISCLAIMER OF WARRANTIES.

THE LESSOR LEASES THE EQUIPMENT, AS-IS, IN WHATEVER
CONDITION IT MAY BE, WITHOUT ANY AGREEMENT, WARRANTY OR
REPRESENTATION, EITHER EXPRESS OR IMPLIED, BY THE LESSOR,
THE LESSOR EXPRESSLY DISCLAIMING ANY WARRANTY OR REPRESENTA-
TION, EITHER EXPRESS OR IMPLIED, AS TO (A) THE FITNESS FOR
ANY PARTICULAR PURPOSE OR MERCHANTABILITY OF ANY ITEM OR
ITEMS OF EQUIPMENT, (B) THE LESSOR'S TITLE THERETO, (C)
THE DESIGN OR .CONDITION OF, OR AS TO THE QUALITY OF THE
MATERIAL, EQUIPMENT OR WORKMANSHIP IN, THE EQUIPMENT, OR
(D) ANY OTHER MATTER WHATSOEVER, IT BEING AGREED THAT ALL
SUCH RISKS, AS BETWEEN THE LESSOR AND THE LESSEE, ARE TO
BE BORNE BY THE LESSEE. The Lessor hereby appoints and
constitutes the Lessee its agent and attorney-in-fact
during the term of this Lease to assert and enforce, from
time to time, in the name and for the account of the Lessor
and the Lessee^ as their interests may appear, but in all
cases at the sole cost and expense of the Lessee, whatever
claims and rights the Lessor may have as owner of the Equip-
ment against the original manufacturer and/or rebuilder
thereof, provided, however, that if at any time an Event
of Default shall have occurred and be continuing, the
Lessor may assert and enforce,, .at the Lessee's-sole cost
and expense, such claims and rights. The Lessor shall
have no responsibility or liability to the Lessee or any
other person with respect to any of the following: (i) any
liability, loss or damage caused or alleged to be caused
directly or indirectly by any-Item of Equipment or by any
inadequacy thereof or deficiency or defect therein or by
any other circumstances in connection therewith; (ii) the
use, operation or performance of any Item of Equipment or
any risks relating thereto; (iii) any interruption of



service, loss of business or anticipated profits or con-
sequential damages; or (iv) the delivery, operation, servic-
ing, maintenance, repair, improvement or replacement of
any Item of Equipment. The Lessee's delivery of a Certifi.--
cate of Acceptance shall be conclusive evidence as between
the Lessee and the Lessor that all items of Equipment ..."'
described therein are in all the foregoing respects satis- •
factory to the Lessee, and the Lessee will not assert any
claim of any nature whatsoever against the Lessor based on
any of the foregoing matters.

SECTION j>. LESSEE'S INDEMNITY.

6.1. Scope of Indemnity. The Lessee shall defend,
indemnify and save harmless the Lessor and any assignee of
the Lessor pursuant to Section 16 hereof from an<5 against;

(a) any and all loss or damage to the Equipment,
usual v;ear and tear excepted; and

(b) except for the amount set forth in clause (E)
of Section 2.3 hereof which amount the Lessor has
agreed to pay in respect of those items set forth In
such clause, any claim, cause of action, damages,
liability, cost or expense (including, without limita-
tion, counsel fees and costs in connection therewith)
which may be incurred in any manner by or for the
account of the Lessor or such assignee (i) relating
to any Item of Equipment or any part thereof, includ-
ing, without limitation, the construction, purchase,
delivery, acceptance, rejection, ownership, sale,
leasing, return or storage of any item of Equipment
or as a result of the use, maintenance, repair, re-
placement, operation or the condition thereof (whether
defects are latent or discoverable by the Lessee or
any indemnified party), (ii) by reason or as the
result of any act or.emission (whether negligent or .
otherwise) of the Lessee for itself or as agent or
attorney-in-fact for the Lessor hereunder, (iii) as a
result of claims for patent, trademark or copyright
infringements, or (iv) as a result of claims for
negligence (whether active or passive, except in the
case of an intentional wrongful act on the part of
the party claiming such indemnity), or strict liability
in tort.
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The amount the Lessee shall be required to pay with respect
to any of its obligations under this Section 6.1 shall
include a payment to the indemnified party sufficient to
restore such party to the same position, after considering
the effect of such payment on its United States Federal
income taxes and state and local income taxes or franchise
taxes based on net income, that the indemnified party
would have been in had the liability or expense indemnified
against not been incurred. The indemnities and assumptions
of liabilities set forth in this Section 6.1 do not guarantee
to any party at any time a residual value in the Equipment.

6.2. Continuation of Indemnities and Assumptions.
The indemnities and assumptions of liability set forth
in this Section 6 shall continue in full force and effect
notwithstanding the termination of this Lease, or the
termination of the term hereof in respect of any one or
more Items of Equipment, whether by expiration of time, by
operation of lav; or otherwise; provided, however, that
such indemnities and assumptions of liability shall not
apply in respect of any matters referred to.in subsection
(a) of Section 6.1 hereof or clause (i), (ii), (iii) as to
modifications made after the expiration of this Lease or
to clause (iv) of subsection (b) of Section 6.1 hereof,
occurring after the termination of this Lease, except for
any such matters attributable to, arising or accruing
.during the term of this Lease, and except for any such
matters occurring after the expiration or earlier termina-
tion arising in connection with the Lessee's assembling,
delivering, storing or transporting of the Equipment as
provided in Section 13 or 15, as-the case may be. The
Lessee shall be entitled to control, and shall assume
full responsibility for, the defense of such claim or
liability. The Lessee shall promptly notify the Lessor of
any matter which may give rise to a claim or liability
against the Lessor or any assignee thereof pursuant to
Section 16 hereof. The Lessor shall have the right, but
not the obligation, to defend any such matter, subject to
the Lessee's approval of the manner in which such defense
is made, which approval shall not -be unreasonably with-
held.

SECTION 7. RULES, LAWS AND REGULATIONS.

The Lessee agrees to comply with all governmental
laws, regulations, requirements and rules (including, with-
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out limitation, the rules of the United States Department
of Transportation, the Interstate Commerce Commission and,'
to the extent applicable, the current Interchange Rules or
supplements thereto of the Mechanical Division, Association
of American Railroads as the same may be in effect from
time to time) (the "Interchange Rulfes")•with respect to
the use and maintenance of each Item of Equipment subject
to^this Lease. In case any equipment or appliance- is
required to be altered, added, replaced or modified on any
Item of Equipment in order to comply with such laws, regula-
tions, requirements and rules, the Lessee agrees to make
such alterations, additions, replacements and/or modifi-
cations at its own expense and title thereto shall be
immediately vested in the Lessor; provided, however, that
Lessee may, in good faith and by appropriate legal proceed-
ings, contest the validity or application of any such law>
regulation, requirement or rule in any reasonable manner
which does not in the opinion of the Lessor adversely
affect the property rights, or interests of the Lessor in
the Equipment or hereiinder.

SECTION 8_. USE AND MAINTENANCE OF EQUIPMENT,

The Lessee shall use the Equipment only in the
manner for which it was designed and intended and so as to
subject it only to ordinary wear and tear. The Lessee
shall, at its own cost and expense, maintain and keep the
Equipment in good order and repair, and in the condition
received by the Lessee from the Lessor, ordinary wear and
tear excepted, and to the extent applicable, suitable for
use in interchange in accordance with the Interchange
Rules. Except as required by the provisions of Section 7
hereof, the Lessee shall not modify any Item of Equipment
unless the Lessee shall have obtained .the prior written
authority and approval of the Lessor and any assignee pur-
suant to Section 16 hereof. The Lessor agrees to consent
to any modifications that do not reduce the value or
materially change the character of such Item of Equipment.
Any parts installed or replacements made by the Lessee
upon any Item of Equipment pursuant to Section 7 hereof
or pursuant to its obligation to maintain and keep the
Equipment in good order, condition and repair under this
Section 8 shall in each case be considered accessions to
such Item of Equipment and title thereto shall be
immediately vested in the Lessor without cost or expense
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to the Lessor. The Lessee shall make no other additions •
or improvements to any Item of Equipment unless the same
are readily removable without causing material damage to
such Item of Equipment. Title to any such readily remov-
able additions or improvements shall remain with the
Lessee. If the Lessee shall at its cost cause such readily
removable additions or improvements to be made to any Item
of Equipment, the Lessee may, or at the request of the
Lessor, the Lessee shall, prior to the return of such Item
of Equipment to.the Lessor hereunder, remove the same at
its own expense without causing material damage to such
Item of Equipment.

SECTION £. LIENS ON THE EQUIPMENT.

The Lessee shall pay or satisfy and discharge any
and all claims against, through or under the Lessee and its
successors or assigns which, if unpaid, might constitute
or become a lien or a charge upon any Item of Equipment, and
any liens or charges which may be levied against or imposed
upon any Item of Equipment as a result of the failure of. the
Lessee to perform or observe any of its covenants or agree-
ments under this Lease and any other liens or charges which
arise by virtue of claims against, through or under -any""-'
other party other than the Lessor, but the Lessee shall not
be required to pay or discharge any such claims so long as
it shall, in good faith and by appropriate legal proceedings
contest the validity thereof in any -reasonable manner which
will not, in the Lessor's opinion, affect or endanger the
title and interest of the Lessor or of any assignee under
Section 16 hereof in and to the Equipment...The Lessee's
obligations under this Section 9 shall survive the expira-
tion or earlier termination of this Lease.

SECTION 10. FILING; PAYMENT OF STATE AND LOCAL TAXES.

...1£«1« Filing. Prior to the delivery and accep-
tance of theTirst Item of Equipment hereunder, the Lessee
shall cause this Lease to be duly filed, registered or
recorded with the Interstate Commerce Commission in accor-
dance with 49 U.S.C. § 11303 and in such other places within
or without the United States as the Lessor may reasonably
request and the Lessee shall furnish the Lessor with proof
thereof. The Lessee will, from time to time, do and perform
any other ac.t and will execute, acknowledge, deliver, file,
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register and record (and will refile,reregister or rerecord
whenever required) any"and"all further instruments required
by law or reasonably requested by the Lessor for the
purpose of protecting the Lessor's title to any Item of
Equipment to the satisfaction of the Lessor's counsel or
for the purpose of carrying out the intention of this
Lease, and in connection with any such action, will deliver
to the Lessor proof of such filings and an opinion of the
Lessee's counsel reasonably satisfactory to the Lessor that
such action has been properly taken. The Lessee will pay
all costs/ charges and expenses incident to any such •
filing, refiling, recording and rerecording or depositing
and redepositing of any such instruments or incident to
the taking of such action.

10.2. Payment of State and Local Taxes. All
payments to be iriade.~b~y the Lessee hereunder will" be free of
expense to the Lessor and any assignee of the Lessor pur-
suant to Section 16 hereof (the "Indemnitees") for coTlec^
tion or other charges and will be free of expense to the
Indemnitees with respect.to the amount of'any local, state,
Federal or foreign taxes (other than any United States
Federal income tax and, to the extent that the Inderanitee
receives credit therefore against its United States Federal
income tax liability, any foreign income tax payable by
the Indemnitee in consequence of the receipt of payments
provided herein and other than the aggregate of all (i)
state and city income taxes and franchise taxes measured
by net income, (ii) 'state and city taxes- computed on a -
basis other--than-net income and imposed as a direct alter-
native to any taxes described in clause (i) above, arid
(ill) any other state and city taxes, to the extent such
taxes are actually credited against taxes which are
described in clause (i) above arid which are otherwise
payable to such' states and cities, except any taxes :

described in clause (i), (ii) or (iii) above, which
are in substitution for or relieve the Lessee from the
payment of taxes which'it would otherwise be obligated to
pay or reimburse as herein provided), assessments, docu-
mentary stamp taxes, or license fees and any charges,
fines or penalties in connection therewith (hereinafter
called "Impositions") now or hereafter levied or imposed
upon or in connection .with or measured by this Lease or
any sale, rental, use, payment, shipment, delivery or
transfer of title or return or other disposition of any
Items of Equipment under the terms hereof all of which
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Impositions the Lessee assumes and agrees to pay on demand
in addition to the payments to be made by it provided for
herein. The Lessee will also pay promptly ail Impositions
which may be imposed upon any Item or for the use or opera-
tion thereof or upon the earnings arising therefrom or
upon the Indemnitee solely by reason of the ownership
thereof and will keep at all times all and every part of
such Item free and clear of all Impositions which might in
any way affect the title of the Indemnitees or result in a
lien upon any such Item; provided, however, that the Lessee
shall be under no obligation to pay""any Impositions so
long as it is contesting in good faith and by appropriate
legal proceedings such Impositions and the nonpayment
thereof does not, in the reasonable opinion of the Indem-
nitee, adversely affect the title, property or rights of
the Lessor hereunder. If any Impositions shall have been
charged or levied against any Indemnitee directly and paid
by such Indemnitee the Lessee shall reimburse such
Inderanitee on presentation, of an invoice therefor.

In the event any reports with regard to Imposi-
tions are required to be made on the basis of individual
Items or otherwise, the Lessee will, where permitted to do
so under applicable x-ules or regulations, make and timely
file such reports in such, manner,..as...to. show the interest „
of the Lessor in the Items as shall be satisfactory to the
Lessor or, where not so permitted, will notify tha Lessor
of such requirement^ and will assist in preparation of
such reports by the Lessor in such manner as shall be
satisfactory to the Lessor.

^ • . - . . . . . . ' . . .

In the event that, during the continuance of this
Lease, the Lessee becomes liable for the payment or reim-
bursement of any Impositions, pursuant to this Section 10.2,.
such liability shall continue, notwithstanding the expiration
of this Lease, until all such Impositions are paid or reim-
bursed by the Lessee. .

The Lessee shall, whenever reasonably requested
by any Indemnitee, submit to such•Indemnitee evidence satis-
factory to such Indemnitee of, the Lessee's performance of
its duties under this Section 10.2. The Lessee shall also
furnish promptly upon request such data as any Indercnitee
reasonably may require to permit such Indemnitee's compli-
ance with the requirements of taxing jurisdictions, includ-
ing, but not limited to, information .relating to the use
of any Item or Items outside the United States of America. ~
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The parties hereto acknowledge that the Equipment
becomes a part of the mass of property used by the Lessee -
in its operations as a common carrier by rail. Consequently,
the parties agree that the Lessee shall include the Equipment
in the ad valorem tax.returns to be filed by the Lessee in
the applicable "states or localities and that no Indemnitee
shall include the Equipment in any ad valorem tax returns
filed by it in such states or localTties.

•

The amount which the Lessee shall be required to
pay to any Indemnitee with respect to any Imposition which
is subject to indemnification under this Section 10.2
shall be an amount sufficient to restore such Indemnitee
to the same net after-tax rate of return and after-tax
cash position, after considering the effect of such payment
and such Imposition on its United States Federal income
taxes and state and local income taxes or franchise taxes
based on net income, that such Indemnitee would have had
or been in had such Imposition not been imposed.

SECTION 11. INSURANCE; PAYMENT FOR CASUALTY OCCURRENCE.

11.1. Insurance;. The Lessee, agrees that it will
at all times during the term of this Lease and during any
return and storage period hereunder and at its own cost and
expense keep each Item of Equipment insured against loss by
fire, collision, derailment, and explosion and with extended
coverage and against such other risks as are customarily
insured against by railroad companies at not less than the
Casualty Value (as defined in Section 11.6 hereof) of such
Item of Equipment as of the next following rental payment
date and will maintain general public liability insurance
with respect to the Equipment ctgainst damage because of
bodily injury, including death, or damage to property of
others, such insurance to afford protection to the limit
maintained by the Lessee with respect to similar equipment
which it owns or leases. Any such insurance may have deduc-
tible provisions to no greater extent than are customary
with railroad companies in the aggregate and as to any single
occurrence. All such insurance shall cover the interest -of
the Lessor and the Lessee, as their interests may appear,
in the Equipment or, as the case may be, shall protect the
Lessor and the Lessee, in respect of risks arising out of
the condition, maintenance, use, ownership and operation of
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the Equipment and shall provide that proceeds, if any, in
respect to the Equipment shall be payable to the Lessee
and the Lessor as their respective interests may appear.
All policies of insurance maintained pursuant to this
Section shall provide therein or by endorsement that not
less than 30 days' prior written notice of expiration,
cancellation or modification (or such advance notice as
is consistent with insurance industry practices) shall be
given to the Lessor. As to the interest of the Lessor
therein, no such insurance shall be invalidated by any
foreclosure or other remedial proceedings or notices thereof
relating to the Equipment or any interest therein nor by
any change in the title or ownership of the Equipment or
any interest therein or with respect thereto or by the use
or operation of the Equipment for purposes more hazardous
than is permitted by such policy. The Lessee warrants and
affirms that it will satisfy all obligations under such
policy necessary to keep such insurance in full force and
effect. No such policy shall require co-insurance. Upon
receipt by the Lessee of notice of the assignment of this
Lease and the rents and other sums payable hereunder pur-
suant to Section 16 hereof, the Lessee shall cause the
property insurance on the Equipment to provide that the
proceeds, if any, shall be payable to such assignee under
a standard mortgage loss payable clause satisfactory to
the Lessor and such assignee. To the extent permitted by
the terms of applicable insurance coverage, any loss under
the property insurance policy referred to above shall be
adjusted with the Lessee provided that no such adjustment
shall constitute a waiver of the respective rights of the
named insureds under such insurance policy. The Lessee
shall further furnish the Lessor with certificates or
other satisfactory evidence of maintenance of the insurance
required hereunder and with respect to any renewal policy
or policies shall furnish certificates or binders evidencing
such renewal as soon as practicable but in no event later
than 90 days after the expiration date of the original
policy or policies. All insurance provided for in this
Section shall be effective with insurance companies or
insurers having all necessary power and authority to furnish
the required coverage.

The proceeds of any property insurance received
by the Lessor shall be held by the Lessor until the repairs
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referred to in clause (i) below are made as specified _. .
therein or payment of the Casualty Value is made, but in
no case longer than one year and will be paid either (i)
to the Lessee within 30 days following receipt of the
Lessor of a written application signed by the Lessee for
payment of, or to reimburse the Lessee for payment of, the
costs of repairing or restoring the Item of Equipment
which has been lost or damaged (which application shall be
accompanied by reasonably satisfactory evidence of such
cost and the completion of such repair or restoration), or
(ii) if this Lease is terminated with respect to such Item
of Equipment because of a Casualty Occurrence and the
Lessee has paid the Casualty Value due as a result thereof,
such proceeds shall be applied in the manner as is provided
for the disposition of insurance proceeds in Section 11.5
hereof; provided that, if the Lessee is at the time of the
application in default in the payment of any other liability
of the Lessee to the Lessor hereunder, such proceeds may
be applied against such liability.

13..̂ . Duty of Lessee to isiotify Lessor. In the.....;
event that any Item of Equipment shall be or become lost,
stolen, destroyed, . or, in the reasonable opinion of the
Lessee, -irreparably damaged or permanently rendered unfit
for use from any cause whatsoever during the term of this
Lease or thereafter while such Item of Equipment is in the
possession of the Lessee ̂ pursuant to Section. 13 or 15
hereof, or title or use thereof shall be requisitioned or
taken by any governmental authority under the power of
eminent domain or otherwise during the term of this Lease
for a stated period which exceeds the then remaining term
of this Lease, or the Lessee is unable to return any Item
of Equipment at the end of the term of the Lease because
such Item has been requisitioned or taken by any govern-
mental authority (any such occurrence being hereinafter
called a "Casualty Occurrence"), the Lessee shall promptly
and fully (after it -has knowledge of such Casualty Occur-
rence) inform the Lessor and any assignee thereof pursuant
to Section 16 hereof in regard thereto and shall pay the
Casualty Value (as defined in Section 11.6 hereof) of such
Item in accordance with the terms of Section 11.3 hereof.

. uro_ Payable for Casualty Loss. The Lessee,
on the Term Lease Commencement Date or next succeeding Fixed
Rental payment date or the" last day of any storage period
pursuant, to Section 13 hereof, as the case may be, following
its determination that a Casualty Occurrence has taken place
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with respect to any Item of Equipment, shall pay to the
Lessor (i) any rentals or other sums due on or prior to such
date then remaining unpaid, plus (ii) a SUTU equal to the
Casualty Value of such Item of Equipment as of the date of
such payment.

.l-Lul' Rent Termination. Upon (and not until)
payment of all sums required to be paid pursuant to Section
11.3 hereof in respect of any Item or Items of Equipment, the
obligation to pay rent for such Item or Items of Equipment
accruing subsequent to the Casualty Value payment date shall
terminate, but the Lessee shall continue to pay rent for
all other Items of Equipment.

11.5. Disposition of Equipment. The Lessee shall, as
agent for the Lessor^ useits best efforts to dispose of such
Item or Items of Equipment having suffered a Casualty Occur-
rence as soon as it is able to do so at the best price avail-
able; it being understood that the purchaser thereof may be
the Lessee provided that the Lessee shall have so used its
best efforts and shall itself pay such best price. Any such
disposition shall be on an "as-is", "where-is" basis without
representation or warranty, express or implied (including,
without limitation, those representations and warranties
expressly disclaimed in Section 5 hereof). Upon the Lessee's
request, the Lessor shall provide the Lessee with a bill of
sale or any other documents reasonably necessary for the Lessee's
disposition of the Items suffering a Casualty Occurrence. Any
payments received at any time by the Lessor or the Lessee
from any governmental authority, insurer or other party with
respect to a Casualty Occurrence to an Item of Equipment will
be applied as follows:

(a) so much of such payments as shall not exceed
the Casualty Value required to be paid pursuant to
Section 11.3 (plus any indemnification payment required
pursuant to Section 6 hereof) shall be applied in
reduction of .the "Lessee's obligation to pay such " ~
Casualty Value (plus any such indemnification payment),
if not already paid by the Lessee, or, if already
paid by the Lessee, shall be applied to reimburse the
Lessee for its payment of such Casualty Value (plus
any such indemnification payment), and following
such application there shall be paid to the Lessee so
much of the balance, if any, remaining thereafter as
is equal to the excess, if any, of (i) the present
value (at a discount rate of 15%) of the Fair Market

-19-



Rental (determined at the expense of the Lessee and
Lessor shared equally) for such Item for the balance
of the term of the Lease for such Item over (ii) the
present value (discounted at such rate) of all
remaining Fixed Rent for such Item, and

(b) any remaining balance after such application :

and such payment to the Lessee to be thereafter paid
over to, or retained by, the Lessor.

Notwithstanding the provisions of Section 18.2 hereof, if
Lessor and Lessee are unable to agree, for purposes of this
Section, on the Fair Market Rental of an Item or Items of
Equipment, the same shall be determined by Janney Montgomery
Scott Inc., or such other independent appraiser as may be
mutually acceptable. If Janney Montgomery Ec.ott Inc. refuses
or is unable to act, and the parties are unable to agree on
a mutually acceptable appraiser, then Fair Market Rental shall
be determined in accordance with the provisions of Section
18.2 hereof.

11.6. Casualty Value. The Casualty Value of each
Item of Equipment shall be an amount determined as of the date
the Casualty Value is paid as provided in this Section 11
(and not the date of"the Casualty Occurrence) equal to that
percentage of the Total Cost of such Item of Equipment set
forth in the Schedule of Casualty Value attached hereto as
Schedule C opposite such date of payment.

11.7. Risk of Loss. The Lessee shall bear the risk
of loss and, except as hereinabove in this Section 11 provided,
shall not be released from its obligations hereunder in the
event of any Casualty Occurrence to any Item of Equipment from
and after the date hereof and continuing until payment of the
Casualty Value and all rental installments and other sums
due on and prior to the date of payment of such Casualty Value
in respect of such Item of Equipment has been made, such Item
or the salvage'"th.er'Q'of has been disposed of by the Lessor :
and the title to such Item or the salvage thereof and all risk
of loss and liabilities incident to- ownership have been
transferred to the purchaser of such Item or the salvage
thereof.

11.8. Eminent Domain. In the event that during
the term of this Lease the use of any Item of Equipment is
requisitioned or taken by any governmental authority under
the power of eminent domain or otherwise for an indefinite-
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period or for a stated period which does not exceed the term
of this Lease, the Lessee's-obligation to pay all install-
ments of rental and other sums shall continue for the duration
of such requisitioning or taking. So long as no Event of
Default, or event which ".with the lapse of time or giving of
notice/ or both, shall have occurred and be continuing, the'
Lessee shall be entitled to receive and retain for its own
account all sums payable for any such period by such govern-
mental authority as compensation for requisition or taking
of possession.

SECTION i?.. ANNUAL REPORTS, . .

1.2.1. Duty o f Le ssee to _Furn_i.sh. On or before the
first May 1.which occurs more than iiour. "months following the
date of this Lease and on each May .1 thereafter, the Lessee
will furnish to the Lessor and any assignee of the Lesser
pursuant to Section 16 hereof-an accurate statement, as of the
preceding December 31.. (a) .showing the amount, description
.and numbers of the Items of Equipment then leased herexmder,
the amount, description and numbers of all Items of Equipment
that.may have suffered, a Casualty Occurrence during.the 12
months ending on such December 31 (or since the date of this
.Lease;, In the ca.se of the first such statement), and such
other information regarding the condition or repair of the ....
Equipment as the Lessor may .reasonably - request, and (b) .
stating that, in the case of all Equipment repainted during
the period covered by such statement, the markings required
by Se.ct.ion 4.2 hereof shall have been preserved or replaced,,

12.2. Lessor's Inspection RighJ.s. The Lessor and
any assignee of the Lessor p'ursuantTto Section 16 hereof
each shall have the right, eit . their rei-.peetive sole cost
and expense, by their respective authorized representative,-
to inspect the Equipment and the Lessee's records with respect
thereto, at such time as shall be reasonably necessary to

• confirm thereto the existence and'proper "maintenance" of the"
Equipment during the continuance of this Lease.

M̂ Î ll i.?" .RETURN OF. EQUIPMENT UPON. EXPIRATION OF TERM •.•

Upon the expiration of the-term of this Lease with
respect to any Item of Equipment, the Lessee will, at its
own cost and expense, at the request 'of. the Lessor, deliver
possession of such Item of Equipment to the Lessor upon such -
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storage tracks of the Lessee as the Leosor may designate,
or'in the absence of such designation, as the Lessee may
select, and. permit the Lessor to store such Item of Equipment
on such tracks for a period not exceeding 180 days and
transport the same at any time v;ithin such 180-day period
to any reasonable place on any railroad lines operated by
the Lessee or to any connecting carrier for shipment, all
as directed by the Lessor upon not less than 30 days'
written notice to the Lessee. All movement and storage of
each such Item is to be at the risk and expense of the, ......
Lessee. During any such storage period the Lessee v?ill
permit the Lessor or any person designated by it, including
the authorised representative or representatives of any
prospective purchaser of any such Item, to inspect the
same; provided, however, that the Lessee shall not be- - •-••-
liable, except in the case of negligence of the Lessee or
of its employees or agents, for any injury to, or the - -
death of, any person exercising, either on behalf of the-
Lessor or any prospective purchaser, the rights of inspec-
tion granted under this sentence. The assembling, delivery,
storage and., transporting of the .Equipment as hereinbefore
provided are of the essence of. this Learse, and upon appli-
cation to any court of equity having 'jurisdiction' in the
premises the Lessor shall be entitled to a decree against
the"Lessee requiring specific performance of the covenants ~
of the Lessee "to so assemble, deliver, store and transport
the Equipment. All amounts earned in --respect of the
Equipment after the date of expiration of this Lease after
"deduction of - the reasonable- expenses of the Lessee incident""
thereto, shall belong to the Lessor and, if received by .-...-
the Lessee, shall be promptly turned over to the Lessor.
In the event any Item of Equipment is not assembled,
delivered and stored as hereinabpve provided within 30
days after the expiration of this Lease,, the "Lessee shall,
in addition, pay to the Lessor for each day;'thereafter an
amount equal to the amount, if any, by which the higher of
(i) an amount equal to 0.0560000000% of the Total Cost of
such Item of Equipment, or (ii) the Fair Rental Value
(determined in the manner provided in Section 18 hereof)
for such Item for each such day exceeds the amount, if
any, received by the Lessor (either directly or from the
Lessee) for such day for such Item pursuant to the preceding
sentence.
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SECTION 14. DEFAULT.

14.1. Eventsof Dsfault. Any . of the following
events • shall "consTitute an Event of Default hereunder:

(a) Default shall be made in the payment of
any part of the rental or Casualty Value provided in
Section 2 or 11 hereof and such default shall continue
for five business days;

(b) The Lessee shall make or permit any assignment
or transfer of this Lease, or of possession of the
Equipment, or any portion thereof not permitted by this .
Lease;

(c) Default shall be made in the observance or
performance of any other of the covenants, conditions
and agreements on the part of the Lessee or Waterloo
Railroad Company contained herein, in the Hulk Purchase
Agreement, in the Reconstruction Agreement or in any .'.
othe?: agreement or instrument executed in connection
'•therewith and such default shall continue for 3D days
after written notice from the Lessor to the Lessee,
specifying the default and demanding the same--to be
remedied; • --

(d) Any representation or warranty made by the
Lessee or Waterloo Railroad-Company hereinr in the -
Hulk Purchase .Agreement, in. the .Re_construetion. ;.
Agreement or in any statement or certificate furnished
to the Lessor pursuant to or in connection with this
Lease, the Hulk Purchase Agreement or the Reconstruction
Agreement is untrue in any material respect as of the
date of issuance or making thereof;

(e) Any proceedings shall be commenced by or
against the Lessee for any relief which includes, or
might result in, eny modification of the-obligations
of the Lessee hereunder, under any bankruptcy or in-
solvency law or laws relating to the relief of debtors,
readjustments of indebtedness, reorganizations, arrange-
ments, compositions or extensions (other than a law which
does not permit any readjustments of the .obligations, of
the Lessee hereunder), and, unless such proceedings
shall have been dismissed, nullified, stayed or other-
wise rendered ineffective (but then only so long as .
such stay shall continue in force or such ineffectiveness



shall continue), all the obligations of the Lessee under
this Lease shall not have been duly assumed in writing,
pursuant to a court order or decree, by a trustee or
trustees or receiver or receivers appointed for the Lessee
or for the property of the Lessee in connection with
any such proceeding in such manner that such obligations
shall have the same status as obligations incurred by
E.uch -trustee or trustees or receiver or receivers,
within 30 days after such appointment, if any, or 60
days after such proceedings shall have been commenced,
whichever --shal-1 be earlier; or

(f) A petition for reorganization under Chapter 11
of the Bankruptcy Reform Act of 1978, as now constituted
or as hereafter amended, shall be filed by or against
the Lessee and, unless such petition shall have been
dismissed, nullified, stayed or otherwise rendered
ineffective (but then only so long as such stay shall
continue in force or such ineffectiveness shall continue),
all the obligations of the Lessee under this Lease
shall not have been duly assumed in writing, pursuant
to a court order or decree, by such trustee or trustees
appointed in such proceedings in such..manner that such
obligations shall have the same .status as obligations
incurred by such trustee or. trustees,, within 30 days
after such appointment,, if any, or 60 days after such
petition shall have .been, filed,--whichever shall be
earlier. • •

14,2; Remedies. If any Event of Default has occured
and;is.continuing, the Lessor or* in the event this Lease
shall be assigned to an assignee pursuant to Section 16 hereof,
such cissignee, at its option, may:

(a) Proceed by appropriate court action or actions,
either at law or in equity, to enforce performance by
the.Lessee of the applicable covenants of this Lease or
to recover damages for the breach thereof, including

• reasonable •-attorneys' fees and such additional amounts
as are sufficient to restore the Lessor or such assignee
to the same net after-tax rate of return and after-tax
cash flow, after considering the effect of the receipt
of ouch damages and amounts on its United" States Fede"ra.V
income tax and state and local taxes or franchise taxes
based on net income, that the Lessor or such assignee
would have' realized "or would'have'been in "had such
breach not occurred; and/or
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(b) By notice in writing to the Lessee, terminate
this Lease, whereupon all right of the Lessee to the use
of the Equipment shall absolutely cease and terminate as
though this Lease had never been made, but the Lessee shall
remain liable as hereinafter provided; and thereupon, the
Lessor may by its agents enter upon the premises of the
Lessee or other premises where any of the Equipment may
be located and take possession of all or any of the Items
of Equipment and thenceforth hold, possess and enjoy the
same free from any right, of the Lessee, or its successors
or assigns, to use such Items for any purpose whatever,
but the Lessor shall nevertheless have a right to recover
from the Lessee any and all amounts which may have accrued
to the date of such termination (computing the rental for
any number of days less than a full rental period by multi-
plying the rental for such full rental period by a fraction
of which the numerator ic such .number of days and the
denominator is the total number of days in such full rental
period) arid also to recover forthwith from the Lessee (i)
as damages for loss of the bargain and not as a penalty,
whichever of the 'following amounts the Lessor, in its sole
discretion, shall specify: (x) a sun with respect to each
Item of Equipment which represents the excess of the present
vjort.h, at the time of such termination, of all .rentals
for such Item which would otherwise have accrued hereunder
frpEi the date c.f such termination to the end of the term of
this Lease over the then present worth of the then Fair
Rental.. Value of such .Item for such .period, such present
worth to be computed in each case on a basis'of an 15%
per armu.ro discount, compounded quarterly from the respec-
tive dates upon which rentals;.-would have been payable
hereunder had this Lease not been terminated, or (y) an
amount equal to the excess if any of the Casualty Value of
such Item of Equipment as of the rent payment date on or
immediately preceding the date of termination ever the
Fair Market Value thereof at such time; provided, however,
that in the event the Lessor shall have sold any Item of
Equipment., the Lessor, in-lieu of collecting any amounts - -
payable to the"Lessor by "the Lessee pursuant to the preced-
ing clauses (x) and (y) of this part (i). with respect
thereto may, if it shall so elect, demand that the Lessee
pay the Lessor and the Lessee shall pay to the Lessor, on
the date of such sale, as liquidcited damages for loss of
a bargain and not as a penalty, an amount equal, "to the
excess, if any, of the Casualty Value of such Item of
Equipment as of the rent payment date on or iinmedia.te.ly
preceding the date of terrain eit ion cf such Item of Equipment

-25-



under the Lease over the -net proceeds of such sale, and
(ii) any damages and expenses, other than for a failure to
pay rental, in addition thereto, including reasonable
attorneys' fees., which the Lessor shall have sustained by
reason of the breach of any covenant or covenants of this
Lease other than for the payment of rental, including,
without limitation, the repayment in full of any costs and
expenses necessary to be expanded by or for the Lessor in
repairing or modifying any Item in order to cause it to be
in compliance with all maintenance and regulatory standards
imposed by this Lease,

-For purposes of Section 14..2 above•, the Pair Rental
Value and Fair Market Value for any Item of .Equipment
shall be determined in the manner provided for appraisal
arrangements specified in Section 18.2 hereof; provided that
any sale in a commercially reasonable manner of any Item of
Equipment prior to any such determination .shall conclusively,
establish the Fair Market Value of such Item and any rental
in a commercially reasonable manner of any Item of Equipment
prior to any such determination shall conclusively establish
the Fair Rental Value of such Item.

ĴL'J-I* Cumulative Remedies , Th?™'re me. d.ies in. this . Lease,'
provided in favor of the Lessor shall not be deemed exclusive,
but shall be cumulative and shall be in addition to all other
remedies in its favor existing at law or in .equity, The Lessee
hereby waives any mandatory requirements of law, now or here-
after in effect, which might limit or modify any of the remedies
herein provided, to the extent that such waiver is permitted
by law. The Lessee hereby waives any and all existing or future
claims of any right to assert any offset;against the rent
payments due hereunder, and agrees to make the rent payments
regard].ess of any offset or claim which -may be asserted by
the Lessee on its -behalf in connection.with the lease of
the Equipment.

1_4_._4, Lessor'"s Failure to Exereise-Right's . The failure
of the Lessor ""to exercise the rights granted" if hereunder
upon any occurrence of any of the contingencies set forth
herein shall not constitute a waiver of any such right upon
the continuation or recurrence of any such contingencies or
similar contingencies.

14.5. -'Notice: of Event of_ Def aul t. The Lessee also
agrees to furnish to" the Lessor promptly upon any responsible
officer becoming aware of any condition which constituted or
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constitutes-an Event of Default under this Lease or which,,
after notice or lapse of time, or both, would constitute
such an Event of Default, written notice specifying such
condition and the nature and status thereof. For the
purposes of this Section 14.5 a "reasonable officer" shall
rcean. with respect to the subject matter of any covenant,
agreement or obligation of the Lessee in this Leas.e con-
tained, any corporate officer of the Lessee who, in the
normal performance of his operational responsibilities,
would have knowledge of such matter and the requirements
of this Lease with respect thereto.

SECTION '15. RETURN OF EQUIPMENT OPOH DEFAULT.

j.541. Lessee's Duty to Return. If the Lessor or any
assignee of the Lessor pursuant to Se~ction 16 hereof shall
terminate this Lease pursuant to Section 3.4 hereof, the Lessee
shall forthwith deliver possession of the Equipment to the
Lessor. For the purpose of delivering possession of any Item
of Equipment to the Lessor as above required, the Lessee shall
at its own cost, expense and risk (except as hereinafter stated)

(a) Forthwith place such Equipment in such
reasonable storage place on the.. Lessee's' lines of
railroad as the "Lessor"ma'y designate or, in the
absence of such designation, as the Lessee may select;
provided that, in the event the Lessor shall designate
storage tracks which are then unavailable either
because such tracks are then being used to store
equipment owned by a third party pursuant to a
contractual obligation of the Lessee to provide
storage therefor or because- the storage of the Items .
of Equipment on such tracks would materially impair
the ability of the Lessee to meet its obligations
to perform services as a. co'mrao'n" carrier :to the
public, then the Lessee agrees to so store the Items
of Equipment upon such other storage tracks as shall
then be so available and nearest to such storage
tracks designated by the Lessor;

(b) Permit the Lesr>or to store such Equipment
in such reasonable storage place on the Lessee's -
lines of railroad without charge for insurance,
rent or storage until such Equipment has been sold, .
leased-or-otherwise disposed of by the Lessor and

-27-



during such period of storage the Lessee shall continue
to maintain all insurance required by Section 11.1
hereof; and ' • '.

(c) Transport the Equipment to any place on
the lines of railroad operated by the Lessee or to
any connecting carrier for shipment, all as the
Lessor may direct in writing.

All amounts earned in respect of the Equipment after
the date of termination of this Lease shall belong to the
Lessor or in the event this Lease has been assigned pursuant ~
to Section 16 hereof, to such assignee, and, if received by
the Lessee, shall be promptly turned over to the Lessor, or
in the case of such assignment, to such assignee, in the event
any Item of Equipment is not assembled, delivered and stored
as hereinabove provided within 30 days after the termination
of. this Lease, the Lessee shall, in addition, pay to the Lessor
or, in the case of such assignment, to such assignee for each
day thereafter an amount equal to the amount, if any, by which
the higher of (i) an amount equal to 0.05600000% of the Total
Cost of such Item of Equipment, or (ii) the Fair Rental Value
(determined in the manner provided in Section 18 hereof), for
such Item of Equipment for each such day exceeds the amount,
if any, received by the Lessor or such assignee (either directly
or from the Lessee) for such day for such Item pursuant to the
preceding sentence. .

15.2. Specific Performance. The assembling, delivery,
storage and transporting of the Equipment as hereinbefore pro-
vided are of the essence of this Lease, and upon application
to any court of equity having jurisdiction in the premises, the
Lessor shall be entitled to a decree against the Lessee requiring
specific performance of the. covenants of the Lessee so to
assemble, deliver, store and transport the Equipment.

15.3. Lessor Appointed Lessee *-s Agent. .. Without., in
any way limiting the obligation of the Les'see under the fore-
going provisions of this Section 15, the Lessee hereby irrevo-
cably appoints the Lessor as the agent and attorney of the
Lessee, with full power and authority, at "any time while the
Lessee is obligated to deliver possession of any Items of
Equipment to the Lessor, to demand and take possession of such
Item in the name and on behalf of the Lessee from whomsoever
shall be at the time in possession of such Item.
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SECTION 16. ASSIGNMENTS BY LESSOR.

This Lease and all rent and all other sums due or to
become due hereunder may be assigned in whole or in part by
the Lessor without the consent of the Lessee, but the Lessee
shall be under no obligation to any assignee of the Lessor
except upon written notice of such assignment from the Lessor.
Upon notice to the Lessee of any such assignment/ the rent
and other sums payable by the Lessee which are the subject
matter of the assignment shall be paid to or upon the written
order of the assignee. Without limiting the foregoing, the
Lessee further acknowledges and agrees that (i) the rights
of any such assignee in and to the sums payable by the Lessee
under any provision of this Lease shall not be subject to
any abatement whatsoever and shall not be subject to any
defense, setoff, counterclaim or recoupment whatsoever whether
by reason of failure of or defect in the Lessor's title or
the failure of the Lessor to afford the right of quiet enjoy-
ment to the Lessee, or any interruption from whatsoever
cause in the use, operation or possession of the Equipment
or any part thereof, or any damage to or 'loss or destruction
of the Equipment or any part thereof, or by reason of any
other indebtedness or liability, howsoever and whenever
arising, of the Lessor to the Lessee or to any other person,
firm or corporation or to any governmental authority or for
any cause whatsoever, it being the intent hereof that, except
in the event of a wrongful act on the part of such assignee,
the Lessee shall be unconditionally and absolutely obligated
to pay such assigne'e all of the rents and other sums which
are the subject matter of the assignment, (ii) said assignee
shall, if an Event of Default, or any event which with the
lapse .of time or the giving of notice, or both, would con-
stitute such an Event of Default, shall have occurred and be
continuing, have the sole right to exercise all rights,
privileges and remedies (either in its own name or in the
name of the Lessor for the use and benefit of said assignee)
which by the terms of this Lease are permitted or provided to
be exercised by the Lessor (except those rights, privileges
and remedies relating to amounts payable to the Lessor
pursuant to Section, 6, 10.2, 11.1 [with respect to public
liability insurance], 20 and 21.2 hereof which shall remain
enforceable by the Lessor), but if no Event of Default or
event which with the lapse of time or giving of notice, or
both, would constitute an Event of Default, shall have
occurred and be continuing, said assignee and the Lessor may
each exercise their respective rights, privileges and remedies
stated in this Lease to be provided for their respective
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benefits, and (iii) all obligations of the Lessor to the
Lessee under this Lease shall be and remain enforceable by
the Lessee against, and only against, the Lessor.

It is understood and agreed that the right, title and
interest of any such assignee in, to and under this Lease and
the rents and other sums due and to become due hereunder shall
by the express terms granting and conveying the same be subject
to the interest of the Lessee in and to the Equipment.

SECTION 17. ASSIGNMENTS BY LESSEE; USE AND POSSESSION.

r7_._l. Lesseejs Rights to the Equipment. So long as
no Event of Default, or any event which with the lapse of
time or the giving of notice, or both, would constitute
such an Event of Default, shall have occurred and be continu-
ing, the Lessee shall be entitled to the possession and
use of the Equipment in accordance with the terms of this
Lease, but, without the prior written consent of the Lessor,
the Lessee shall not assign, transfer or encumber its leasehold
interest under this Lease in any of the Equipment. The Lessee
shall not, without the prior written consent of the Lessor,
enter into any sublease with respect to, part with the posses-
sion or control of, or suffer or allow to pass out of its
possession or control, any of the Equipment, except to the
extent permitted by. the provisions of Section 17.2 hereof. No
assignment or sublease entered into by the Lessee hereunder
shall relieve the Lessee of any liability or obligation here-
under which shall be and remain those of a principal and not a
surety.

17.2. Use and Possession in Railroad Operations. So
long as the Lessee shall not be in default under this Lease,
the Lessee shall be entitled to the possession of the Equip-
ment and to the use thereof upon the lines of railroad owned
or operated by it-{either alone or jointly) or by any corpor-
ation, a majority of whose voting stock (i.e.,. having ordinary
voting power for the election of a majority of its Board of
Directors) is owned directly or indirectly by the Lessee, or
upon lines of railroad over which the Lessee or such corpora-
tion has trackage or other operating rights or over which
equipment of the Lessee is regularly operated pursuant to
contract or upon connecting and other carriers in the usual
interchange of traffic or pursuant to run-through agreements,
but only upon and subject to all the terms and conditions of
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this Lease. Notwithstanding the foregoing, the Lessee shall
at no time throughout the term of this Lease assign or permit
the assignment of any Item of Equipment to service (including,
without limitation, the regular operation or maintenance
thereof) outside the continental United States, and the
Lessee agrees that the use of the Equipment outside the
continental United States shall be de minimus.

17.3 Merger, Consolidation or Acquisition of Lessee.
Nothing in this Section 17 shall be deemed to restrict the
right of the Lessee to assign or transfer its leasehold
interest under this Lease in the Equipment or possession of
the Equipment to any corporation into or with which the
Lessee shall have become merged or consolidated or which
shall have acquired or leased all or substantially all of
the lines of railroad of the Lessee, provided that such
assignees, successors or transferees shall have duly assumed
the obligations of the Lessee hereunder and that they will
not, upon the effectiveness of such merger or consolidation
or acquisition of properties and the assumption of such
obligations, be in default under any provision of this Lease
and that such merger or consolidation or acquisition of
properties shall not alter in any way the Lessee's obliga-
tions to the Lessor hereunder which shall be and remain
those of a principal and not a guarantor.

SECTION 18. RENEWAL OPTION; RIGHT OF FIRST REFUSAL

18.1 Renewal Option. Provided that this Lease has
not been earlier terminated and the Lessee is not in default
hereunder, the Lessee may by written notice delivered to the
Lessor not less than 180 days prior to the end of the original
term of this Lease, elect to extend such original term of this
Lease in respect of all but not less than all the Items of
Equipment then covered by this Lease for an additional two-year
period commencing on the scheduled expiration of such original
term. Such extended term of the Lease shall be on the same
terms and conditions as are contained in this Lease, except (x)
as to the amount of rentals, which shall be at a "Fair Market
Rental" payable, in arrears in quarterly payments on the
months and day such rentals were payable for the Items in
each year of the original term and (y) that the Casualty Value
of each Item on the first day of such extended term shall be
equal to the "Fair Market Value" of such Item on such date
and thereafter such Casualty Value shall be reduced on a
straight line basis over the estimated remaining useful life
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of such Item, all as determined by the procedures hereinafter
established.

18.2. Appraisal Procedure. Fair Market Rental,
Fair Market Value and estimated remaining useful life shall
be agreed upon by the Lessor and the Lessee or determined as
provided in the next paragraph, on the basis of (and shall
be equal in amount to) the rental or sale value which would
obtain in an arm's length transaction between an informed
and willing lessee or vendee, as the case may be (other than
a lessee currently in possession), and an informed and willing
lessor or vendor, as the case may be, under no compulsion to
lease or sell, as the case may be, and, in such determination,
costs of removal from the location of current use shall not
be a deduction from such rental or sale value but there shall
be excluded any rental value or sale value attributable to
additions, modifications and improvements which the Lessee
is entitled to remove pursuant to Section 8 hereof, provided,
however, that Fair Market Rental shall be determined as
provided in this sentence on the basis of the term and other
terms and conditions of the lease being considered; and
provided, further, that, in the determination of Fair Market
Value, the existence of the Lessee's right of first refusal
pursuant to this Section 18 shall be disregarded. Fair Market
Rental, Fair Market Value and estimated remaining useful life
of the Items shall be determined upon the assumption that the
Items shall have be-en maintained in accordance with the provi-
sions of Section 8 hereof.

If after 45 days from the giving of notice by the
Lessee of the Lessee's election to extend the term of this
Lease, as provided in Section 18.1 or of the Lessee's
election to purchase the Equipment, as provided in Section
18.3, the Lessor and the Lessee are unable to agree upon a
determination of Fair Market Rental, Fair Market Value or
estimated remaining useful life, as the case may be, such
Fair Market Rental or Fair Market Value or such remaining
useful life, as the case may be, shall be determined in
accordance with the following procedure: If either party
to such determination shall have given written notice to
the other requesting determination of Fair Market Rental,
Fair Market Value or estimated remaining useful life, by
this appraisal procedure, the parties shall consult for
the purpose of appointing a qualified independent appraiser
by mutual agreement. If no such appraiser is so appointed
within 10 business days after such notice is given, each
party shall appoint an independent appraiser within 15
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business days after such notice is given/ and the two
appraisers so appointed shall within 10 business days afte,r
such appointment, appoint a third independent appraiser.
If no such third appraiser is appointed within the time
permitted, the parties shall immediately apply to make
such appointment, to the American Arbitration Association -..
and both parties shall be bound by an appointment so <
made. Any appraiser or appraisers appointed pursuant to ;i
the foregoing procedures shall be instructed to determine v
Fair Market Rental, Fair Market Value or estimated remaining
useful life, as the case may be, of the Items subject to ^
the proposed extended lease term within 30 days after his j
or their appointment. If the parties shall have appointedr
.a single appraiser or if either party shall have failed to, :,
appoint an appraiser, the determination of a single appraiser
appointed shall be final. If three appraisers shall be aiv :
appointed, the determination of the appraiser which differs-
most from the other two appraisers shall be excluded, the wh •
remaining two determinations shall be averaged and such g ;
average shall be final and binding upon the parties heretO(je>
The appraisal proceedings shall be conducted in accordancet^,.
with the Commercial Arbitration Rules of the American on:;-
Arbitration Association as in effect on the date hereof, ti> •
except as modified hereby. The provision for this appraisf i ..-...-
procedure shall be the exclusive means of determining Fa i£c.. ...
Market Rental, Fair Market. Value and estimated remaining eir.. ,
useful life, unless these are agreed upon by the Lessor an̂ .
the Lessee as provided for herein, and shall be in lieu o-fa
any judicial or other procedure for the determination thereof,
and each party hereto hereby consents and agrees not to
assert any judicial or other procedures. The expenses of c
the appraisal procedure shall be borne equally by the Lesaee
and the Lessor. th

1£._3. Right of First Refusal. Provided that
Lease has not been earlier terminated and the Lessee is noJb in
default hereunder, in-the event the Lessor decides to seyL any
one or more Items' of Equipment to third parties at the ejyoira-
tion of the original, or if extended, the extended term 9$;
this Lease, the Lessee shall be given written notice of su,ch
.intention not more than 180 nor less than 90 days prior tp
the expiration of such term. The Lessee shall have the ̂ ole
right and option to purchase all (but not less than all) ̂ f
such Items offered at the Fair Market Value, in cash, of̂ j
such Items as hereinafter provided. Within 10 business d_a_ys
of receipt of notice from the Lessor, the Lessee shall
entitled to exercise such purchase right by delivery to
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^̂ ^

I . Lessor of a written notice specifying a date of purchase,
I- which date shall not be later than 180 days after the
\ expiration of such term of this Lease. In the event that
I the Lessee shall have delivered a notice of its election
* to purchase the Items, this Lease (including the obligation

to pay rent) shall be further extended upon the same terms
and conditions set forth herein from the date such notice
is- delivered to the Lessor until the date of such "purchase.

-
K 18.4. De1i v e r y of Eguipment. Unless the Lessee has
I elected to purchase the Items of Equipment then leased here-
{ .under or to renew this Lease in respect of such Items of
\ Equipment as provided in this Section 18, all of such Items
j: of Equipment shall be returned to the Lessor at the end of
f the original term, or the extended term, as the case may be,
I in accordance with Section 13 hereof.
B

\ ''. ' '
I SECTION 19. INTEREST ON OVERDUE RENTALS AND AMOUNTS
I PAID BY LESSOR.
i ;
I Anything to the contrary herein contained
| . notwithstanding, any nonpayment of rent due hereunder,
f or amounts expended by the Lessor on behalf of the Lessee,
\. • shall result in the additional obligation on the part of
| the Lessee to pay an amount equal to 20% per annum
r (or the highest lawful rate, whichever is less) on the
'• overdue rentals and amounts expended for the period of time
;. during which they are overdue or expended and not repaid.
i- .

! > . ' - . • . . ' • • - •

?'•' SECTION 20. FEDEPAL INCOME TAX INDEMNIFICATION.

i: '
i

(a) Loss of Assumed Tax Benefits. If:

(i) the Lessor is not allowed for its
calendar 1981 taxable year an investment credit
under Section 38 and related sections of the Code
with respect to any one or more of the Items of
Equipment of not less than 10% of the Reconstruction.
Cost with respect to such Item or Items; or

(ii) the Lessor is not allowed the benefit
of current deductions for depreciation, commencing
with the.first day of its calendar 1981 taxable J
year, on any one or more of the Items under Section!
167(a) of the Code (x) computed pursuant to the
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asset depreciation range system of Section 167(m)
of the Code and Section 1.167(a)--ll of the income
tax regulations, (y) computed on the basis (A) of
a net salvage value of zero, (B) that the basis of
such Item or Items under Section 167(g) of the
Code is not less than the Total Cost with respect
to such Item or Items, and (C) that such Item or

• Items have an asset depreciation period of 12 "
years, and (z) computed (A) pursuant to the double
declining balance method of depreciation, switching
to the sum of the years digits method of depreciation,
with respect to the Reconstruction Cost, and (B)
pursuant to the 150% declining balance method of
depreciation, switching to the straight line method
of depreciation, with respect to the Hulk Purchase
Price; or

(iii) any investment credits or deductions
for depreciation with respect to any one or more
of the the Items are recaptured in whole or in
part pursuant to Section 47 or Section 1245 of the
Code or any successor provision or provisions
thereto; or

(iv) any amount includible in the gross income
of the Lessor with respect to any one or more of the
Items or any deduction allowable to the Lessor
with respect to such Item or Items shall be treated
as derived from, or allocable to, sources outside
the United States; or

(v) any amount is included,, at any time prior
to the end of the term of this Lease (including
any renewal terms), in the gross income of the
Lessor as a result of any repair, improvement,
alteration, modification or addition (including
replacement of parts) to such Item or Items made
by the Lessee (herein called a "Capital Expenditure");

(vi) this Lease is not treated as a lease for
purposes of the Code;

(any such failure to allow, such recapture, such treatment
of income or deductions as derived from"or allocable to
sources without the United States, such inclusion in gross
income as a result of a Capital Expenditure, or such mis-
treatment being herein called a "Loss"), then, subject to
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paragraph (b) of this Section 20, the Lessee shall pay to
the Lessor as an indemnity the amount or amounts set forth
in paragraph (d) of this Section 20 at the time or.times
set forth therein.

(b) Indemnification and Exceptions. Except
as hereinafter provided, the Lessee shall be required
to indemnify the Lessor with respect to any Loss that
re'sults from:

(i). a Loss described in clause (i) or (ii) of
paragraph (a) of this Section 20, if such Loss
results from the use of an Item by any person so as
to preclude the "original use of such property"
within the meaning of Section 48(b) or Section
167(c)(2) of the Code, or any successor provisions,
from commencing with the Lessor;

(ii) the failure of an amount not less than the
Reconstruction Cost of any Item or Items to qualify
for the investment credit and double declining
balance depreciation in the hands of the Lessor;

(iii) the Lessee's use of an Item or Items in
such a manner as to result in a Loss described in
clause (i), (ii), (iii), (iv) of paragraph (a) of
this Section 20;

(iv) a Capital Expenditure; or

(v) any act, or failure to act, at any time,
by the Lessee or any of its officers, employees or
agents (including, without limitation, any act, or
failure to act, in respect of the income tax
returns of the Lessee insofar as they relate to
the transaction contemplated by this Lease and
related documents, it being understood that the
Lessee will not take or fail to take any action if
such act or failure to act is inconsistent with
the Lessor being treated as the owner, and the
Lessee being treated as the lessee, of the Equipment
for Federal, state and local income tax purposes).

However, the Lessee shall not be required to
indemnify the Lessor with respect to any Loss that
results solely and directly from:
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(i) a Casualty Occurence, if the Lessee has
made all payments with respect thereto that are
required to be made pursuant to Section 11 hereof;

(ii) a voluntary disposition by the Lessor of
its ownership interest in any Item or Items, if such
disposition (x) shall be the direct cause of such
Loss with respect to such Item or Items, (y) shall
occur at a time while no Event of Default (and no
event that, with the lapse of time or the giving
of notice, or.both, would constitute an Event of
Default) has occurred and is continuing, and (z)
shall not be pursuant to the written consent of
the Lessee;

(iii) the failure of the Lessor to claim in a
timely and proper manner on its income tax returns
for the appropriate years any credits or deductions
contemplated by paragraph (a) of this Section 20
unless the Lessor shall have been advised by Messrs.
Donovan Leisure Newton & Irvine, or such other inde-
pendent tax counsel selected by the Lessor and
approved by the Lessee (which approval shall not
be unreasonably withheld), that there is no reason-
able basis for claiming any such deduction or
credit;

(iv) the failure of the Lessor to have suf-
ficient Federal income tax liability against which
to apply such credits or sufficient income to benefit
from such depreciation or interest deductions;

(v) the failure of the Lessor to take timely
action in contesting a claim made by the Internal
Revenue Service, but only if such action is required
by the terms of paragraph (c) of this Section 20;

(vi) any amendment to, or change in, the
Code, the income tax regulations thereunder or
published administrative or judicial interpretations
of the Code or such regulations, which change or
amendment is not enacted and does not have an
effective date on or prior to August 1, 1981; or

(vii) any act, or failure to act, at any
time, by the'Lessor or any of its officers,
employees or agents, which is inconsistent with the
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Lessor's obligations hereunder, except at a time ;
when an Event of Default (or an event that, with
the lapse of time or the giving of notice, or both,
would constitute an Event of Default) has occurred
and is continuing.

(c) Proceedings. If at the conclusion of
any audit the Lessor receives a preliminary or "30-day"
letter from the Internal Revenue Service proposing an
adjustment in any Item that, if agreed to by the Lessor,
would result in a Loss with respect to which the Lessee
would be required to indemnify the Lessor pursuant to
this Section 20, the Lessor shall promptly notify the
Lessee of such proposed adjustment and shall furnish to
the Lessee a statement describing such Loss in reason-
able detail. If requested to do so by the Lessee, within
20 days after receipt of such statement, the Lessor
shall promptly request from Messrs. Donovan Leisure
Newton & Irvine, or such other independent tax counsel
as may be selected by the Lessor and approved by the
Lessee (which approval shall not be unreasonably withheld)
(the "Special Tax Counsel"), their opinion as to whether
there is a meritorious basis for contesting such proposed
adjustment* If the opinion is to the effect that there
is a meritorious basis for contesting such proposed
adjustment, the Lessor shall contest such proposed adjust-
ment beyond the level of the Internal Revenue Service
auditing agent by such administrative proceedings, if
any, as may be determined by the Lessor in its sole
discretion. Upon the conclusion of such administrative
proceedings, if any, the Lessor shall promptly notify
the Lessee of the final adjustment proposed by the
Internal Revenue Service and, if the Lessor receives
within 30 days after such notice a written request to do
so from the Lessee, the Lessor shall promptly request
from Special Tax Counsel their opinion as to whether
there is a meritorious basis for contesting such final
adjustment in a court of competent jurisdiction. If
the opinion is to the effect that there is such a
meritorious basis, the Lessor shall contest such final
adjustment in a court of competent jurisdiction. If the
Lessee requests the Lessor to appeal the decision of
such a court or of any intermediate appellate court, the
Lessor shall promptly request from Special Tax Counsel
their opinion as to whether there is a meritorious basis
for appealing such decision. If the opinion is to the
effect that there is a meritorious basis for appealing
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such decision, the Lessor shall appeal such decision.
The Lessor in its sole discretion, shall determine the
initial and any appellate court and shall determine
whether the proceedings shall be for redetermination of
the deficiency proposed to be assessed by the Internal
Revenue Service or for refund of taxes paid based on
such deficiency. The Lessor shall not be required to
take any action as set forth in this paragraph (c) unless
and until the Lessee shall have agreed to indemnify the
Lessor in a manner satisfactory to it for any Loss that
results from an adverse determination with respect to
the proposed adjustment and shall have agreed to pay to
the Lessor on demand all reasonable out-of-pocket costs
and expenses, including without limitation attorneys'
fees and expenses incurred by it in connection with the
taking of such action. If the 'Leseor elects to pay
taxes based on a proposed deficiency and sue for a
refund thereof, and if the proposed deficiency would be
a Loss with respect to which the Lessee would be required
to indemnify the Lessor, then the Lessee .shall pay to the
Lessor on demand the amount of such taxes and interest
thereon which the Lessor shall have paid, and if the
Lessor subsequently receives a refund of all or any part
of such taxes and interest, it shall promptly pay to the
Lessee the amount of such refunded taxes and interest
plus the amount of any interest received by the Lessor
from the United States Government with respect to such
refunded taxes and interest. Notwithstanding anything
to the contrary contained in this paragraph (c), the
Lessor may at any time, whether before or after commenc-
ing to take any action with respect to a proposed
adjustment, decline to take any further action with
respect thereto, provided that, if the Lessee has
properly requested such action pursuant to this paragraph
(c), the Lessor notifies the Lessee that it waives its
right to any indemnity with respect to any Loss that will
result from acceptance of such proposed adjustment.

(d) Amount and Time of Payment of Indemnity.
The amount of indemnity payable by the Lessee pursuant
to this Section 20 with respect to a Loss shall be such
amount as will result, in the Lessor's reasonable
judgment, in preserving for the Lessor both the after-
tax rate of return and the after-tax cash flow that
would have been realized by the Lessor if such Loss had
not occurred, (i) based on the rates of Federal, state
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and local taxes on, based on, or measured by, net income
in effect from time to time, and (ii) in all other
respects based on the assumptions and methods of calcu-
lations utilized by the Lessor in originally evaluating
the transaction described in this Lease and related
documents. The amount of such payment of indemnity
shall reflect (A) the amount of interest, additions to
tax and penalties payable by the Lessor with respect to
such Loss, (B) the amount of Federal, state and local
taxes on, or measured by, net income (at the rates in
effect from time to time), interest, additions to tax
and penalties incurred by the Lessor as a result of the
receipt of such indemnity payment, and (C) any amount
paid by the Lessee to the Lessor pursuant to the next-
to--last sentence of paragraph (c) of this Section 20
which is not repaid by the Lessor to the Lessee pursuant
to such sentence. The Lessor shall furnish the Lessee
with a notice setting forth in reasonable detail the
computations and methods used in computing such amount of
indemnity.

In determining the amount of indemnity payable
by the Lessee pursuant to this Section 20 with respect
to a Loss which results from a Capital Expenditure, there
shall be taken into account any investment credits and
depreciation deductions to which the Lessor is or
expects to be entitled with respect to such Capital
Expenditure in the year in which the Capital Expenditure
is made and in subsequent years, but if any such
investment credits or depreciation deductions are
subsequently disallowed, recaptured or treated as
derived from or allocable to sources outside the United
States, such disallowance, recapture or allocation
shall be treated as Loss described in clause (i)/
(ii), (iii) or (iv) of paragraph (a) of this Section
20, as the case may be.

The Lessee's obligation to pay any indemnity
payable pursuant to this Section 20 with respect to a
Loss shall, become unconditional (1)' in the case of a
Loss that is required to be reflected on a tax return
of the Lessor, 30 days after the date such tax return
is filed; (2) in the case of a Loss that results from a
proposed adjustment of the Internal Revenue Service
that is not contested pursuant to paragraph (c) of this
Section 20, 30 days after the Lessee's receipt of the
statement referred to in the first sentence of paragraph
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(c) of this Section; and (3) in the case of a Loss that
results from a proposed adjustment of the Internal Revenue
Service that is contested pursuant to paragraph (c) of this
Section, 30 days after the day on which such contest is
finally concluded.

The Lessee shall pay to the Lessor a lump sum
Indemnity at the time its obligation to pay indemnity
pursuant to this Section 20 becomes unconditional, (A)
with respect to a Loss described in clause (i) of
paragraph (a) of this Section 20, and (B) with respect
to any other Loss, if the Lessee's obligation to pay
indemnity pursuant to this Section 20 becomes unconditional
on or after the termination of this Lease. Any other
indemnity payable pursuant to this Section 20 shall be
structured as level future rent increases, and the
Lessee shall commence payment of such increased rent on
the first rental payment date after the Lessee's obligation
to pay indemnity pursuant to this Section becomes
unconditional. The amount of increased rental resulting
from any one Loss shall be adjusted fro:r. time to time
for each change in the rates of.Federal, state and
local taxes on, based on, or measured by, net income
which affects the Lessor's net. after-tax rate of return,
or after-tax cash flow*

(e) Adjustment, of Casualty Values. In the
event that the- Lessee""shall be~reqoTred ~ t o indemnify
the Lessor pursuant to this Section 20 with respect to
a Loss relating .to an Item or Items, upon payment of .
soch indemnity the Casualty Value of such Item or Items
shall be appropriately adjusted so as to reflect, among
.other things, the reduction (if any) in taxes that will
be payable upon a Casualty Occurrence with respect
thereto, and so that the Casualty Value of the Item or
Items as adjusted shall preserve for the Lessor the
after-tax rate of return and after-tax cash flow that
the Lessor expects to realize from .the transaction
described in the Lease and related documents.

(f) Payraents of Indemnj'.ty. All payments of
indemnity m2de~pursuant to this Section 20, whether
payable in a lump sum or in the form of increases in
future rental payments, shall be made by the Lessee
directly to the Lessor by transfer of immediately
available funds to an account of the Lessor in such
manner as the Lessor shall, from time to time, specify
in written instructions given to the Lessee.
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SECTION _2K MISCELLANEOUS.

21_. 1. Notjlces. Any notice required or permitted
to be given by eTther party hereto to the other shall
be in writing and! shall be deemed to have been given
when delivered personally or otherwise actually received
at the following addressed:

If to the. Lessor: Seventeenth HFC Leasing Corporation
2700 Sanders Road
Prospect Heights, Illinois 60070
Attention: Dwight Brackett

If to: the Lessee; Illinois Central Gulf Railroad Company
Two Illinois Center
233 North Michigan Avenue

• Chicago, Illinois 60601 . ' "
Attention: Treasurer . . •- •

or at such other eddress,as such party, shall'hereafter
furnish to the other party in writing. . .

21_i_2' Hight̂ pf̂ :;Le ssor -1o Perform. If the :
Lessee shall tail" to""comply with any 6f~ i:ts convenants
herein contained, the Lessor or, in the case of an
assignvaent by the Lessor pursuant to Section 1.6 hereof,
the assignee thereunder may, but shall not be obligated
to, make advances to perform the same and to take all
such action as nay be necessary to obtain such performance.
Any payment so made by any such party and all cost and
expense (including, without limitation!, reasonable
attorneys' fees and expenses) 'incurred in connection
therewith shall be payable by the Lessee to the .party
making the same upon demand as additional rent hereunder,
with interst at the lesser of the rate of 20% per
annum or the maximum rate allowed by law.

_21.3_. Execution J.r\ Counterparts. This Lease,
and any lease" supplemental hereto, 'may be executed in .
several counterparts, each of which so executed shall
be deemed to be an original and in each case such
counterparts shall .constitute but one and the same
instrument. . . . . . .

21. 4. Law_Governing•* This Lease shall be
construed in "accordance wrth the laws of the State of
Illinois; provided, however, that the parties shall be
entitled to all rights conferred by any applicable ....'. ......
Federal statute, rule or regulation.
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21.5. Headings and Table of Contents. All
Section headings and the Table of Contents are inserted ...
for convenience only and shall not affect any construction
or interpretation of this Lease.

21.6. Severability. Any provision of this
Lease which is prohibited or unenforceable in any
jurisdiction shall be as to such jurisdiction ineffective
to the extent of such prohibition or unenforceability
without invalidating the remaining provisions hereof,
and any such prohibition or unenforceability in any
jurisdiction shall not invalidate, or render unenforceable
such provisions in any other jurisdiction.

IN WITNESS WHEREOF, the parties hereto have
caused this Lease to be executed by their respective
officers thereunder duly authorized as of the day and
year first above written.

[CORPORATE SEAL] SEVENTEENTH HFC LEASING CORPORATION

ATTEST:
Its Vice President

[CORPORATE SEAL] ILLINOIS CENTRAL GULF RAILROAD COMPANY

ATTEST:
Tts Vice President

Assistant Secretary
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STATE OF ILLINOIS)
) SS

COUNTY OF COOK )

J
On this,,̂ —̂day of December, 1980, before me

personally appeared ~~̂ 2>pj/ &-M7" vS7 "&?ftC/CerTt to me
personally known, who being by me duly sworn, says that
he is an Authorized Officer of SEVENTEENTH HFC LEASING
CORPORATION, that one of the seals affixed to the
foregoing instrument is the corporate seal of said
corporation, that said instrument was signed and sealed
on behalf of said corporation by authority of its
Board of Directors, and he acknowledged that the exe-
cution of the foregoing instrument was the free act
and deed of said corporation.

^̂ ^̂  X'lNotary/^ublic

[NOTARIAL SEAL]

My commission expires:

STATE OF ILLINOIS)
) SS

COUNTY OF COOK )

On this2.2/?/? day of December, 1930, before me
personally appeared _&•_£.'jfCoV*̂  „,.' ' to
me personally known, who being by me duly sworn, says
that he is a Vice President of ILLINOIS CENTRAL GULF
RAILROAD COMPANY, that one of the seals affixed to the
foregoing instrument was signed and 'sealed on'said
corporation, that said instrument was signed and sealed
on behalf of said corporation by authority of its Board
of Directors, and he acknowledged that the execution of
the foregoing instrument was the free act and deed of said
corporation.

Notary. Public

[NOTARIAL SEAL]

My commission expires: /



DESCRIPTION OF ITEMS OF EQUIPMENT

Terra Lease, Commencement Date

Outside Delivery .Date:

Place of Delivery:

Description cf Equipment-:

August 1, 1981

July.15f 1981

Paducahj Kentucky

3 Rebuilt GP-11 Diesel
Electric Locomotives
Marked and Numbered ICG;
8751 through ICG
_gj23. __, inclusive,

16 Rebuilt SW--J4 Diesel"
Electric Locomotives
Marked and Numbered
ICG 1449 through' ICG
1454, inclusive;

2 Rebuilt GP-26 Diesel
Electric. Locomotives
Marked and Numbered
ICG 260iand ICG 2602•

' SCHEDULE A
(to Equipment Lease)



CERTIFICATE OF ACCEPTANCE
UNDER EQUIPMENT LEASE

TO: Seventeenth HFC Leasing Corporation'
(the "Lessor")

I, a duly appointed and authorized representative
Of ILLINOIS CENTRAL GULF RAILROAD COMPANY (the "Lessee")
under the Equipment Lease dated as of December 1, 1980
between the Lessor and the Lessee, do hereby certify
that I have inspected, received, approved and accepted
delivery under the Lease of the following Items of Equipment;

TYPE OF EQUIPMENT:

PLACE ACCEPTED:

DATE ACCEPTED:

NUMBER OF UNITS:

MARKED AND NUMBERED:

I do further certify that the foregoing Items
of Equipment are in good order and condition, and
conform to the specifications applicable thereto, that
the Lessee has no knowledge of any defect in any of the
foregoing Items of Equipment with respect to design,
manufacture or condition or in any. other respect, and
that each Item has been labeled by means of a plate or
a stencil printed in contrasting colors upon each side
of the Item in letters not less than one inch in height
as follows:

"Leased from a Financial Institution and
Subject to a Security Interest Recorded with
the I.C.C."

The execution of this Certificate will in no way
relieve or decrease the responsibility of the Seller or
Rebuilder (as defined in the Reconstruction Agreement) for
any warranties it has made with respect to the Equipment.

Dated: , 198

Inspector and Authorized
Representative of the Lessee

SCHEDULE B
(t.o Eq-j 3 pn-ent Lease)



SCHEDULE OF CASUALTY VALUE

The Casualty Value for an Item of Equipment payable on the
Term Lease Commencement Date or any Fixed Rental payment date
thereafter shall mean an amount equal to the percent of the Total
Cost of such Item set forth opposite such date in the following
schedule (as the same may be increased pursuant to Annex 1 to this
Schedule C):

Term Lease Commencement Date
or date of Fixed Rental
Payment on which
Casualty Value is Paid

Percentage of Total
Cost Payable as
Casualty Value

Term Lease Commencement Date
October 1, 1981
January 1, 1982 -
April 1, 1982
July 1, 1982
October 1, 1982
January 1, 1983
April 1, 1983
July 1, 1983
October 1, 1983
January 1, 1984
April 1, 1984
July 1, 1984
October 1, 1984
January 1, 1985
April 1, 1985
July 1, 1985
October 1, 1985
January 1, 1986
April 1, 1986
July 1, 1986
October 1, 1986
January 1, 1987
April 1, 1987
July 1, 1987
October 1, 1987
January 1, 1988
April 1, 1988
July 1, 1988
October 1, 1988

81,
81,
81,
81,

84.7443
84.5807
84.1364
84.2772
84.4742
84.7443
83.1966
83.2623
83.3949
83.6138
.6473
.6374
.7158
.7526

79.7247
79.5352
79.4120
79.3745
77.0242
76.7394
76.5481
76.3049
73.9848
73.5110
73.0950
72.7547
70.2015
69.6183
69.1164
68.5485



SCHEDULE OF CASUALTY VALUE continued

Term Lease Commencement Date
or date of Fixed Rental
Payment on which
Casualty Value is Paid

Percentage of Total
Cost Payable as
Casualty Value

January 1, 1989
April 1, 1989
July 1, 1989
October 1,'1989
January 1, 1990
April 1, 1990
July 1, 1990
October 1, 1990
January 1, 1991
April 1, 1991
July 1, 1991
October 1, 1991
January 1, 1992
April 1, 1992
July 1, 1992
October 1, 1992
January 1, 1993
April 1, 1993
July 1, 1993
October 1, 1993
January 1, 1994
April 1, 1994
July 1, 1994 ,
October 1, 1994
January 1, 1995
April 1, 1995
July 1, 1995
October 1, 1995
January 1,1996
April 1, 1996
July 1, 1996 (and assuming nc

renewal, during
any storage period)

no

66.1144
65.3289
64.5854
63.8990
61.3203
60.4129
59.5445
58.7298
56.0503
55.0155
54.0148
53.0623
50.3256
49.1582
48.0184
46.9191
44.1810
42.8778
41.5938
40.3404
37.6564
36.2152
34.7830
33.3691
30.7634
29.1787
27.5916
26.0093
23.4869
21.7507
20.0000



ANNEX 1 TO SCHEDULE C
(to Equipment Lease)

The percentages set forth in Table 1 to this Schedule C
have been computed without regard to recapture of the Investment
Credit provided for in Section 38 and related sections of the
Internal Revenue Code of 1954, as amended. Consequently, the
Casualty Value of any Item of Equipment suffering a Casualty
Occurrence on or before the third, fifth or seventh anniversary of
the date of delivery and acceptance of such Item shall be increased
by the applicable percentage of the Total Cost set forth below:

Anniversary of
Delivery and Acceptance

Third

Fifth

Seventh

Percentage of
Total Cost

17.0291?;

-1.1.3526*'..

5.6763?̂


